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STATEMENT OF JURISDICTION
Jurisdiction is proper in this Court pursuant to Utah
Code Ann. § 78-2(a)-3(2)(d), as amended.
STATEMENT OF ISSUES PRESENTED AND STANDARD OF REVIEW
1.

Was appellee entitled to a fifty percent surcharge

on rent as a matter of law?

In reviewing an entry of summary

judgment, this Court views the facts in the light most favorable to
the opposing party, and may affirm only where it appears no genuine
dispute exists as to any material issue of fact, and the moving
party is entitled to judgment as a matter of law.

The Court's

ruling that no issue of fact existed is a determination of law
reviewed for correctness, with no deference to the lower Court's
conclusion. Druffner v. Mrs. Fields, Inc. 828 P.2d 1075 (Utah App.
1992) .
2.

Does an issue of fact exist regarding whether rent

was owed for the month of February, 1992? In reviewing an entry of
summary judgment, this Court views the facts in the light most
favorable to the opposing party, and may affirm only where it
appears no genuine dispute exists as to any material issue of fact,
and the moving party is entitled to judgment as a matter of law.
The Circuit Court's ruling that no issue of fact existed is a
determination of law reviewed for correctness, with no deference to
the lower court's conclusion.

Druffner v. Mrs. Fields, Inc. 828

P.2d 1075 (Utah App. 1992).
3. Was Thomas entitled to recover the full amount of its
1

attorney fees, without any reduction for unsuccessful or undisputed
issues, and without a corresponding award to Delta for claims on
which it was successful?

The Circuit Court's ruling on this issue

presents a conclusion of law which is reviewed for correctness,
according no deference to the lower court.

DeBry v. Salt Lake

County. 835 P.2d 981 (Utah App. 1992) (citing Bonham v. Morgan. 788
P.2d 477, 499 (Utah 1989)).
STATUTES AND RULES
There

are

no

determinative

statutes,

rules,

or

regulations.

NATURE OF THE CASE
This is a case for breach of a commercial lease.

The

plaintiff/appellee, Samuel Thomas Estate, (hereinafter "Thomas"),
leased certain commercial property to the defendant/appellant,
Delta Geotechnical Consultants, Inc. (hereinafter "Delta").

A

dispute arose between the parties regarding which party was
responsible

for maintaining the heating and air conditioning

system in the rented premises.

Delta paid for the repairs, and,

after repeated requests for reimbursement from Thomas, deducted the
repair costs from the rent. Delta vacated the premises in January
of 1992. Thomas filed suit against Delta for unpaid rent and late
fees, and Delta cross-claimed for an offset for heating and airconditioning repair costs.

Both parties requested an award of

attorney fees.

2

COURSE OF PROCEEDINGS AND DISPOSITION BELOW
Thomas sued Delta for the rent which Delta had deducted,
and for late fees for the unpaid rent and other months in which the
rent was paid late. Thomas later added a claim for a fifty percent
surcharge in rent from August 1, 1990 through January of 1992.
Delta admitted that it was obligated for late fees.

However, the

late fees Delta admitted owing were significantly less than what
Thomas claimed. The Circuit Court granted Thomas's claim for late
fees, but only in the amount that Delta had already admitted owing.
The court also granted Thomas's claim for unpaid rent through
February 1992, and the fifty percent surcharge. Finally, the court
ruled that Thomas was contractually entitled to attorney fees from
Delta and awarded $2,609.00, the entire amount of Thomas's fee
request.

STATEMENT OF FACTS
On or about August 1, 1989, Thomas, as Landlord, and
Delta, as Tenant, entered into a Lease Agreement

(hereinafter

"Lease"),covering property located at 137 West 2260 South, Salt
Lake City, Utah (hereinafter "Leased Premises"). [R. 82]. A true
and correct copy of the lease is included in the Addendum.
The Lease term commenced on August 1, 1989, and ended on
July 31, 1990.

[R.82]

$740.00. [Lease at p. 1.]

The Lease called for a monthly rental of
The Lease also provided that if it was

Tint" rPTlfiWfid by the parties in writing, Delta would be considered a

the period of Delta's holdover tenancy. [Lease at section 9.1]
However, after July 31, 1990, by mutual agreement of the parties,
Delta remained in possession of the premises and paid Thomas a
monthly rental of $740.00 [R.142]
Thomas accepted these payments of $740.00 per month for
approximately 18 months, and acknowledged in writing that $740.00
per month was the rent to be paid by Delta. [R. 40, 124, 134, 142]
For example, the "balance due" figures prepared by Thomas to claim
late fees recognize $740.00 as the amount due monthly on the rent.
[R. 124].

Similarly, the Notice to Pay or Vacate prepared and

served by Thomas after Delta deducted the repair cost in July 1991
states that $740.00 is the "base rent for the period commencing 71-91 and ending 7-31-91 payable monthly in advance, computed at the
rate of $740.00 per month." [R.46 & 134]. At no time during that
year and a half did Thomas ever demand or mention that additional
rent was required. [R.142]

Thomas' own memorandum in support of

its motion for summary judgment identified $740.00 as the "regular
monthly rental payment" for July, 1991. [R. 83, paras. 8, 10]
The

evidence in the record was disputed regarding the

date Delta vacated the premises.

Delta offered sworn testimony

that it vacated on January 26, 1992. [R.160 & 224, para 5].

Thomas

claimed that Delta remained in the Leased Premises until February
11, 1992.

[R. 82 & 118, para.12].

rent for the month of January 1992. [R. 85].
Delta never asserted that it owed no late fees. Rather,
Delta challenged Thomas's method of calculating the late charges.
[R.149].

Thomas asserted that late fees compounded at the rate of

ten percent per month. [R.124]. Delta claimed that the ten percent
late fee only accrued once. [R.149]

The court ruled in Delta's

favor on this issue. [R.297]
In addition to its claim for late fees, Thomas sued Delta
for rent through February, 1992. [R.l-7]

After the complaint was

filed, but before Thomas filed its motion for summary judgment,
Thomas added a claim for a fifty percent increase in rent based on
the fact that the lease had not been formally renewed in July of
1990. [R.79].
Delta

filed a counterclaim for the heating and air

conditioning repair costs which it claimed as an offset for the
rent. [R. 146.]
[R. 297]

The court ruled in Delta's favor on this issue.

The trial court granted Thomas's motion for rent

through the month of February, 1992.

The court also ruled that

Thomas was entitled to the fifty percent increase in rent and
awarded Thomas its entire attorney fees incurred in connection with
the case. [R.279]

SUMMARY OF ARGUMENT
A material issue of fact exists as to whether the conduct
of the parties, including Thomas' written acknowledgements of the
rent due, constituted modification or waiver of the original
5

contract provision calling for a fifty percent increase in rent.
From the undisputed facts that Thomas accepted payment of $740.00
per month for eighteen months after it claims the surcharge was
triggered, stated in writing that the rent due during this period
was $740.00 per month, and never gave any hint of an intent to seek
a fifty percent surcharge until after the lawsuit was filed, a jury
could easily have found that the parties created a new agreement or
modified their original agreement.

A reasonable factfinder could

also conclude that Thomas waived, or is estopped, from asserting
its claim.

A fact issue also exists regarding when Delta vacated

the premises.

The court's ruling on this

issue

improperly

disregarded testimony from Delta directly contradicting Thomas's
claim.
Finally, the circuit court erred in its award of attorney
fees to Thomas. First, because Thomas was not entitled to prevail
as a matter of law on the preceding claims, the court could not
have awarded fees as a matter of law.

Second, any award should

only have included fees incurred in connection with the claims on
which Thomas prevailed, not those on which Delta prevailed or which
were undisputed.

The court should also have included in the

judgment an award to Delta of its fees for the claims on which it
prevailed.

6

ARGUMENT
I.

THOMAS WAS NOT ENTITLED TO
THE FIFTY PERCENT RENT SURCHARGE
AS A MATTER OF LAW.

In its motion for summary judgment, Thomas asked for and
the court awarded $6,805.00 as additional rent from August 1, 1990
through February 1992.1

Thomas's claim was based upon paragraph

9.1 of the Lease, which provides:

"should Tenant . . . hold over

the Premises, or any part thereof, after the expiration of the
Lease Term, unless otherwise agreed in writing, such holding over
shall constitute and be construed as tenancy from month to month
only at a rent equal to the Total Monthly Rent, plus fifty percent
(50%)."
The lease was entered into on August 1, 1989, and ran for
a period of one year.

Delta continued to pay the regular monthly

rent, $740.00, for approximately a year and a half after the
expiration of the lease.

At no time during that year and a half

did Thomas ever demand or even mention that additional rent was
required. In fact, Thomas's own records reflected an understanding
that rent was $740 per month.

For example, the "balance due"

figures relied upon by Thomas to claim late fees recognized $740 as
the amount due monthly on the rent.

Similarly, the Notice to Pay

or Vacate prepared and served by Thomas after Delta deducted the
repair cost in July 1991 expressly states that $740.00 is the "base
rent for the period commencing 7-1-91 and ending 7-31-91 payable
1

Thomas's claim included $280.69 in rent for February 1992.
However, Delta submitted affidavit testimony that it had vacated by
January 26, 1992. (See Point II.)
7

monthly in advance, computed at the rate of $740.00 per month."
Thomas's own memorandum in support of its motion identified $740.00
as the "regular monthly rental payment for July 1991."
From those undisputed facts, a reasonable jury could have
found that the parties did not intend Delta to be bound by the
additional rent provisions of Section 9.1.

In effect, Delta's

continued payment of $740.00 per month constituted an offer to
enter into a new contract.

Thomas's intentional and knowing

acceptance of the rent for months on end without any manifestation
of contrary intent constituted an acceptance of Delta's offer and
thus created a new or modified contract, implied in fact, which
incorporated other provisions of the written agreement with the
exception that the agreement has to be in writing.
Additionally,

even

if the original

Lease provision

remained in effect, a reasonable factfinder could have concluded
that Thomas waived any right it might have had to rely upon it. "A
waiver is the intentional relinquishment of a known right.

To

constitute waiver, there must be an existing right, benefit or
advantage, a knowledge of its existence, and an intention to
relinquish it." Soter's, Inc. v. Deseret Federal Savings & Loan,
857 P.2d 935, 942 (Utah 1993) (citation omitted). While the intent
to relinquish a right must be distinct, "[u]nder this legal
standard, a fact finder need only determine whether the totality of
the circumstances *warrants the inference of relinquishment.'"

8

Id.2
In this case, Thomas's knowing and intentional decision
to forego collection of the additional rent for a year and a half
and its written statements denying this period that the rent amount
was $740.00 per month, constituted a waiver of Thomas's right to
claim additional sums later.

At the very least, a factual issue

existed on this issue which precluded the trial court from granting
summary judgment.
The

circuit

court's

decision was

principles of basic fairness and estoppel.
Thomas

intended

retroactively —

to

claim

a

fifty

also

contrary

to

Had Delta known that

percent

rent

increase

with no prior notice, and contrary to its own

prior conduct and written assertions —
another location to lease.
could have concluded

it could have sought

Based upon such conduct, a factfinder

that Thomas was estopped

from suddenly

asserting, one and one half years later, that additional rent was
due and owing.
Based upon any and all three of the above reasons, the
circuit court erred in finding that no genuine issue of material
fact existed, and summary judgment should be reversed.
II.

AN ISSUE OF FACT EXISTS AS TO WHEN
DELTA VACATED THE PREMISES.

Thomas claimed that Delta did not vacate the

2

premises

Under Utah law, parties may waive by conduct rights they
might otherwise have under an agreement even if the agreement
prohibits any waiver not in writing. See, e.g., Girard v. Appleby.
660 P.2d 245, 248 (Utah 1983).
9

until

February

11, 1992, relying

representative, John Barlow.

upon

an

affidavit

of

its

Delta filed an affidavit of its own

representative, Hovik Baghoomian, stating that Delta vacated on
January 26, 1992. Baghoomian#s affidavit created a classic factual
dispute regarding when Delta vacated the premises. By ruling that
Thomas was entitled to rent through February 11, 1992, the Circuit
Court resolved this fact issue in favor of Thomas, the movant,
which is inappropriate on a motion for summary judgment.

III.

THE CIRCUIT COURT'S AWARD OF ATTORNEY
FEES SHOULD BE REVERSED.

The Circuit Court awarded attorney fees and costs to
Thomas in the amount of $2,808.53.

The court's ruling was based

upon Section 3.3 of the Lease, which provides for attorney fees by
reason of failure to pay rent and/or other charges. The award was
improper in three respects, however.

First, because the court

erred in ruling that Delta was required to pay the additional rent,
its ruling that Thomas was entitled to attorney fees for that claim
was also error.

Second, Delta did not contest its obligation to

pay Thomas the remaining amounts that were awarded by the court,
and Thomas was not entitled to attorney fees in connection with
those issues. Finally, Delta prevailed on the remaining contested
issues, which Thomas did not appeal, and the judgment should have
included a corresponding award to Delta for those claims. 3
3

Although the Lease drafted by plaintiff provides only for
attorney fees to the lessor, under Utah law, the provision is
deemed to provide for attorney fees to the lessee as well. Utah
Code Ann. § 78-27-56.5.
10

Regardless of this Court's view of the additional rent
issue, the circuit court's award of Thomas's entire fee request,
without reduction for unsuccessful claims or a corresponding award
to Delta for claims on which it succeeded, cannot be sustained.
CONCLUSION
For the reasons set forth above, Delta Geotechnical
Services, Inc. respectfully requests the Court to reverse the
summary judgment and remand this matter for trial on the issue of
additional rent.
DATED this to

day of January, 1994.
CHRISTENSEN, JENSEN & POWELL, P.C.

By
Wesle^
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M ^ t ^ f n g C S
'for Defendarft/£ppellant
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ADDENDUM

Summary Judgment
Lease
Plaintiff's Calculation of Late Fees

Prepared by:
CAMERON M. HANCOCK (A5389) and
JULIA M. HOUSER (A6250) of
RAY, QUINNEY & NEBEKER
Attorneys for Plaintiff
79 South Main Street
P. O. Box 45385
Salt Lake City, Utah 84145-0385
Telephone: (801) 532-1500
IN THE THIRD CIRCUIT COURT OF SALT LAKE COUNTY
STATE OF UTAH
ooooo
ESTATE OF SAMUEL F. THOMAS,

:

Plaintiff,

:

SUMMARY JUDGMENT

VS.

:

Civil NO. 930000462CV

:

Judge McCleve

DELTA GEOTECHNICAL
CONSULTANTS, INC.
Defendant.

ooooo
This matter having come for hearing on Friday,
September 10th, 1993, at the hour of 2:00 p.m. before the
Honorable Sheila McCleve, Circuit Judge.

The plaintiff Estate of

Samuel F. Thomas ("Thomas") was represented by Cameron M. Hancock
and Julia M. Houser of Ray, Quinney & Nebeker.

The defendant

Delta Geotechnical Consultants, Inc, was represented by Wesley
Lang of Christensen, Jensen & Powell.

The Court having

considered the pleadings and affidavits on file, the arguments of
counsel for the parties, and being fully apprised of the

circumstances herein, does hereby ORDER, ADJUDGE AND DECREE AS
FOLLOWS:
1.

There is no genuine issue as to any material fact

which precludes the granting of summary judgment in favor of
Plaintiff Thomas.
2.

The Court did not consider Defendants Cross-

Motion for Summary Judgment since it was not timely filed.
3.

The Lease between the parties is not ambiguous.

4.

Defendant Delta wrongly deducted money from the

July, 1991 rent and failed to pay rent for the months January and
February of 1992.
5.

Section 3.3 of the Lease provides for a 10% late

fee on past due rent only, and does not include a 10% late fee on
unpaid late charges.
6.

The terms of the Lease remained binding upon the

parties during the entire period of Delta's tenancy.
7.

Defendant Delta was a holdover tenant and the

terms of the Lease governed Delta's holdover tenancy.
8.

Plaintiff Thomas did not waive its right to

enforce the provisions of the Lease by accepting rent payments
during Delta's holdover tenancy from Defendant Delta which were
less than the required amount under the Lease .

-2-
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written notice to counseJ tor

Defendant Delta, to augment this judgment for Thomas' attorney's
fees and costs incurred in connection with Thomas' Motion for
Summary Judgment, including but not limited to, the preparation
of Thomas' memoranda and preparation for the oral arguments at
the September 10, 1993 hearing.
AND IT IS FURTHER ORDERED THAT THIS JUDGMENT SHALL BE
AUGMENTED IN THE AMOUNT OF REASONABLE COSTS AND ATTORNEY'S FEES
EXPENDED IN COLLECTING SAID JUDGMENT BY EXECUTION OR OTHERWISE AS
SHALL BE ESTABLISHED BY AFFIDAVIT.
DATED this jA^-

day of ^©fcefeer, 1.993.

/ •

honorable Sheila McCleve
Circuit Court Judge
By
STAMP USED AT DIRECTION OF JUDGE

Approved as to form:

Wesley
Attor,

ang
for Delt

otechnical Consultants, Inc.

Address of judgment debtor:
466-C Lawndale Dr,
Salt Lake City, UT

84115

-4-

CERTIFICATE OF SERVICE
I hereby certify that on the /

-day of October,

1993, a true and correct copy of the foregoing SUMMARY JUDGMENT
was hand delivered to the following:
Wesley M. Lang
Christensen, Jensen & Powell
175 S. West Temple
Suite 510
Salt Lake City, UT 84101

0045746 01
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Summary of Lease for SFT
Tenant

Delta Geotechnical Consultants Inc,

Space

137 West 2260 South, SLC, Utah

Monthly Rent

$74 0.00 per month

Sq. Ft:

2,500

Term:

/

Escalations /<S/fy

Commerce Properties, Inc

LEASE AGREEMENT

LEASE OF SPACE IN:
DATED AS OF:

SFT

August 1, 1989
ARTICLE I
TERMS DEFINED

Each reference in this Lease to any of the following terms shall
mean:
1.1 LANDLORD: COMMERCE PROPERTY MANAGEMENT
1.2 LANDLORD'S ADDRESS: 275 East South Temple, #200, SLC, Utah
1.3 TENANT: DELTA GEOTECHNICAL CONSULTANTS INC.
1.4 TENANT'S ADDRESS: 137 West 22 60 South SLC, Utah
1.5 BUILDING ADDRESS: 137 West 2260 South SLC, Utah
1.6 TENANT'S FLOOR SPACE ("Premises"): 2,500 sq. ft.
1.7 TOTAL RENTABLE FLOOR SPACE: 38,84 3 sq. ft.
1.8
LEASE TERM: Commencing on the Scheduled Term Commencement
Date and ending July 31, 1990.
a) Scheduled Term Commencement Date:

1.9

RENT:
a)
b)
c)
d)
e)
f)

Prepaid Rent: $-0Monthly Rent: $740.00
Tenant f s Share of Imposition: 6.4%
Imposition Base (Property Tax):
Tenant's Share of Operating Expense: 6.4%
Operating Expense Base:
(Operating expense base does include snow removal,
insurance,
management
fee, water
and
sewer,
landscaping, asphalt repair and does not include trash
removal.)
g) Security Deposit: - 0 (The Security Deposit shall not be used as the last
month's rent, however, it shall be refunded to the
Tenant upon vacating the building and leaving the
building
in a rentable condition.
Should the
building require repair and cleanup when Tenant
vacates, the Landlord shall cause the building to be
repaired and cleaned up, and such costs shall be
deducted from the security deposit.)
1.10 PERMITTED USE:
1.11 LIMITS OF COMPREHENSIVE LIABILITY INSURANCE:
a) For injury or death to a single person $250,000.00
b) Per occurrence $500,000.00
c) Property Damage $100,000.00
ARTICLE II
PREMISES AND TERM

Commerce Properties, Inc

2.1 Premises. Landlord hereby leases to Tenant, Tenant's floor
space in the Building extending from the top surface of the
subfloor to the bottom surface of the roof but excluding common
facilities serving exclusively any common part of the
building.
2.2
Common Areas. Tenant shall have, as appurtenant to the
Premises, rights to use in common with other tenant subject to
reasonable rules from time to time made by Landlord of which
Tenant is given notice. Common walkways, sidewalks, and
driveways necessary for access to the Building and Premises and
landscaped areas and parking spaces or areas from time to time
maintained on the real property upon which the Building is
situated ("Lot") and to the extent from time to time to arranged
by Landlord on adjacent real property.
2.3
Landlord's Reserved Rights in Common Areas.
Landlord
reserves the right from time to time, without unreasonable
interference with Tenant's use:
(a) Building Changes. To install, use, maintain, repair and
replace pipes, ducts, conduits, wires and appurtenant meters and
equipment for service to other parts of the Building above the
ceiling surfaces, below the floor surfaces, within the walls
and in the central core areas of the Premises or located
elsewhere outside the Premises, to expand the Building and to
repair, maintain or replace any portion of the Building or any
other buildings on the Lot.
(b)
Facility Changes.
To alter or relocate any common
facility; provided, however, that substitutions are
substantially equivalent or better in quality.
2.4 Term. The Lease Term shall commence on the Scheduled Term
Commencement Date, and shall continue until the end of the Lease
Term, unless extended or sooner terminated as herein provided.
ARTICLE III
RENT
3.1 Monthly Rental Payment: Tenant shall pay to the Landlord
the Total Monthly Rent, which is equal to the Basic Monthly Rent
in advance on the first day of the month for each full calendar
month of the Lease Term and the appropriate fraction of
the Total Monthly Rent for any partial calendar month at the
beginning and end of the Lease Term.
3.2 Operating Expense Escalation: Tenant shall pay Landlord as
additional rent, Tenant's share of operating Expense multiplied
by the amount, if any, by which the Operating Expenses increase
over the Operating Expense Base. The amount due Landlord
hereunder^ if any, shall be estimated by Landlord annually, and
such estimate shall be payable to Landlord in monthly
installments over such year. At year end, the actual Operating
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Expenses incurred during that year shall be determined by
Landlord, and any adjustment in such estimate shall be made,
with additional payments by or refunds to Tenant, as
appropriate.
"Operating Expense" shall include reasonable and necessary
expenses incurred by Landlord for the operation, cleaning,
maintenance, repair, insurance and management of the Building,
including
(without limitation) utility charges where not
separately metered, and the repair, operation and maintenance of
Land Common Areas.
3.2 (a)
Imposition Escalation:
Personal Property Taxes.
Tenant shall pay to Landlord as additional rent, Tenant's Share
of Imposition multiplied by the amount, if any, by which the
Imposition increases over the Imposition Base. The amount due
to Landlord hereunder, if any, shall be estimated by Landlord
annually, and such estimate shall be payable to Landlord in
monthly installments over such year.
At year end the actual
imposition shall be determined by Landlord and any adjustment in
such estimate shall be made, with appropriate additional
payments by or refunds to Tenant, as appropriate.
"Imposition" shall mean any form of real estate tax, assessment,
license fee, levy, penalty or tax (other than inheritance,
rental, income or estate taxes) imposed by any authority or
agency having the direct or indirect power to tax.
Tenant shall pay taxes on all personal property on the Premises
or used in connection therewith.
3.3
Late Charges. If any amount due under this Lease is not
received by Landlord or Landlord's designee within ten (10) days
after that said amount is due, then Tenant shall pay to Landlord
a late charge equal to ten percent (10%) of such overdue
amount, plus any attorneys1 fees incurred by Landlord by reason
of Tenant's failure to pay rent and/or other charges when due
hereunder.
The parties hereby agree that such late charges
represent a fair and reasonable estimate of the cost that
Landlord will incur by reason of the late payment by Tenant.
Acceptance of such late charge by the Landlord shall in no event
constitute a waiver of Tenant's default with respect to such
overdue amount, nor prevent Landlord from exercising any of
the other rights and remedies granted hereunder.
3.4
Security Deposit. The Security Deposit shall be held by
Landlord as security for the faithful performance by Tenant of
all the terms, covenants, and conditions of this Lease.
If
Tenant defaults with respect to any provision of this Lease,
Landlord may (but shall not be required to) use, apply or retain
all or any part of the Security Deposit for the payment of any
rent or any other sum in default, or for the payment of any
amount which Landlord may spend or become obligated to spend
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by reason of Tenant's default, or to compensate Landlord for any
other loss or damage which Landlord may suffer by reason of
Tenant's default. If any portion of said deposit is so used or
applied Tenant shall, within five (5) days after written
demand therefore, deposit cash with Landlord in an amount
sufficient to restore the Security Deposit to its original
amount and Tenant's failure to do so shall be a default under
this Lease. Landlord shall not be required to keep the Security
Deposit separate from its general funds, and Tenant shall not be
entitled to interest on such deposit. If Tenant shall fully and
faithfully perform every provision of this Lease to be performed
by it, the Security Deposit or any balance thereof shall be
returned to Tenant (or, at Landlord's option, to the last
assignee of Tenant's interest hereunder) within thirty (30) days
following expiration of the Lease Term. The Security Deposit
shall not be applied by Tenant towards its last or any other
total monthly rent payment, it being understood that such
deposit may be required to be applied by Landlord to pay for
cleanup and repair of the Premises following Tenant's vacation
thereof. In the event of termination of Landlord's interest in
this Lease, Landlord shall transfer said deposit to Landlord's
successor in interest.
ARTICLE IV
ALTERATIONS/CONSTRUCTION
4.1
Landlord's Improvements.
The Landlord shall not be
required to make any alterations, improvements or additions in
or about the Premises.
4.2

Tenant's Alterations; Trade Fixtures.

(a) The Tenant shall not make any alterations, improvements,
additions or utility installations (including power panels) in
or about the Premises without the prior approval of the Landlord
in writing. Any approved alterations, improvements,
additions or utility installations shall be performed at the
sole cost and expense of the Tenant in compliance with all
applicable statutes, ordinances and regulations.
Upon
expiration of the term of the Lease, they shall be considered a
part of the Building and remain therein unless the Landlord
shall request their removal, in which event they shall be
promptly removed by the Tenant and the Premises replaced in
substantially the condition existing on the date of the
commencement of the term of this Lease. Approval shall not be
unreasonably withheld.
(b) Trade fixtures, equipment or other personal property which
are installed in the Premises by the Tenant and are not affixed
to the walls, ceilings, floors or other part thereof shall
remain the property of the Tenant. If the Tenant is not in
default in performance of this Lease, they may be removed by the
Tenant at any time during the term of the Lease.
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4.3
No Liens. Tenant shall within five (5) days after the
attachment of any lien or claim of lien, pay and discharge or
secure the release from the Building and/or the Lot of any lien
or claim of lien arising out of or in connection with
construction work by or for the account of Tenant; and Tenant
shall promptly indemnify Landlord from and against all loss,
cost, damage, injury or expense in connection with any such lien
or claim of lien, including, without limitation, reasonable
attorneys' fees.
ARTICLE V
SERVICES AND REPAIRS
5.1
Interruption.
There shall be no rental abatement.
Landlord shall not be liable for interruption of any service due
to accident, making of repairs, alterations, or improvements,
unusually severe weather, unusual difficulty or inability in
obtaining services or supplies from sources usually used for the
Building, labor difficulties, governmental regulations, or other
cases beyond Landlord's reasonable control.
5.2
Landlordfs Services. Landlord shall be responsible for
providing reasonable snow removal and landscape maintenance
services to the Building and Lot with Tenant bearing his share
of the cost of such services.
5.3 Maintenance and Repair. Tenant shall keep the Premises in
good order and repair at its sole cost and expense, including
(without limitation) replacement of broken window glass and door
glass, irrespective of cause.
ARTICLE VI
TENANTfS COVENANTS
6.1
Utilities.
Tenant shall pay for all water, gas, heat,
light, power, telephone service and all other service metered to
the Premises, and service inspection therefor. Landlord further
reserves the right to install separate meters for any public
utility servicing the Premises for which a meter is not
presently installed, in which event Tenant shall make payments
when due directly to the public utility involved. If separate
meters are installed by Tenant, the cost, deposit and
installation shall be at Tenant's expense. Landlord shall have
no liability and this Lease shall not be terminated for failure
of such utility services for any reason beyond Landlordfs
reasonable control.
6.2
No Sublease of Assignment.
Without on each occasion
obtaining a prior written consent of Landlord, Tenant shall not
assign this Lease, or make any of the Premises sublease. Any
purported assignment or sublease without such consent shall be
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void. Tenant shall reimburse Landlord promptly for reasonable
legal and other expenses incurred by Landlord in connection with
any request for such a consent. Consent to any such assignment
or subletting shall not relieve or release Tenant of
Tenant's responsibilities under this Lease unless specifically
agreed to in writing by Landlord.
6.3
Indemnity.
Tenant shall indemnify Landlord from and
against any and all costs and liability for injury, loss,
accident, or damage to any person or property, and from any
claims, actions, proceedings and costs in connection therewith,
including reasonable attorneys1 fees, arising from omission,
fault, negligence or other misconduct of Tenant, or arising from
any act, omission or occurrence in connection with Tenant's
lease of the Premises thereof. Tenant shall keep all Tenant's
employees working in the Premises covered by workmen's
compensation insurance and shall furnish Landlord with
certificates thereof if requested to do so.
6.4
Comprehensive Liability Insurance. Tenant shall maintain
with insurance carriers acceptable to Landlord, Comprehensive
Liability Insurance applying to the activities of Tenant in and
in connection with the Premises, with limits, of liability of
not less than the amounts set forth in Section 1.11 hereof, for
injury to or death of a single person, per occurrence, and for
property damage. Tenant shall furnish Landlord with a
certificate of such insurance which shall name Landlord and any
mortgagee of the Lot and/or Building, as any additional insured
and shall provide for non-cancellation without thirty (3 0) days1
prior written notice to Landlord and said mortgagee. Failure on
the part of the Tenant to renew such insurance at least
thirty (30) days prior to the expiration date thereof, from time
to time, shall constitute an event of default hereunder.
6.5
Insurance.
Landlord shall maintain insurance on the
Building (excluding any fixtures and items installed or paid for
by Tenant which Tenant is entitled to or required to remove,
which insurance Tenant shall provide) against damage by fire and
the perils now specified in the most current standard extended
coverage endorsement in an amount equal to at least ninety
percent (90%) of replacement of cost of the Building, as
determined by Landlord exclusive of excavations and foundations.
Tenant shall bear its share of the cost of such insurance as
provided in Article III.
6.6 Insurance Subrogation.
Any insurance carried by either
party with respect to the Premises and property therein or
occurrence thereon shall include a clause or endorsement denying
to the insurer right of subrogation against the other party to
the extent rights have been waived by the insured prior to
occurrence of injury or loss. Each party, notwithstanding any
provisions of this Lease to the contrary, hereby waives any
rights of recovery against the other for injury or loss due to
hazards covered by insurance containing such clause or
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endorsement to the extent of the injury or loss covered thereby.
6.7 Signs. Tenant shall not, without the prior written consent
of Landlord (a) paint or place any signs on the Premises or
anywhere on or in the Building or Lot or (b) place any curtains,
blinds, shades, awnings, aerials or flagpoles, or the like,
in the Premises or anywhere on or in the Building visible from
outside the Premises. Landlord reserves the right to withhold
consent on wholly aesthetic grounds.
Tenant shall pay the
expenses involved in the erection of any sign and obtaining of a
permit therefor.
Tenant shall obtain all necessary permits
prior to erecting any such sign shall remove said sign on the
termination of this Lease.
6.8
Entry and Inspection.
Tenant shall permit Landlord and
Landlord's agents to examine the Premises at reasonable times,
and if Landlord shall so elect, to make any repairs or
replacements Landlord may deem necessary. Landlord may show the
Premises to prospective purchasers and tenants during the ninety
(90) days preceding expiration of the Lease Term.
6.9
Permitted Uses. Tenant shall use the Premises and common
areas associated therewith for the Permitted Uses only. Tenant
shall not commit or allow to be committed waste on the Premises,
nor injure, overload or deface the Premises, the Lot or
the Building not permit any auction sale, storage of inflammable
fluids or chemicals, nuisance, or the emission of any
objectionable noise or odor in the Premises, not permit any use
of the Premises which is offensive or liable to invalidate or
increase the premiums for any insurance on the Building or its
contents or liable to render necessary any alteration or
additions to the Building. Tenant shall comply with all laws,
ordinances, orders or regulations of any public authority for
any use made by Tenant, and Tenant shall procure all licenses
and permits so required for such use.
Tenant shall not
interfere with the quiet enjoyment of other tenants in the
Building, nor shall Tenant undertake any activity or pursue any
practice likely to result in picketing of the Building or any
part thereof.
Tenant also agrees not to keep, use or permit to be kept or used
on the Leased Premises any inflammable fluids, explosives or any
"hazardous substance," "solid waste," or "hazardous waste" as
said terms are defined in 42 U.S.C. 9601(14), and 40
C.F.R. 261.1 et seq. without the prior written permission of
Landlord.
ARTICLE VII
CASUALTY AND TAKING
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7.1 Termination or Reconstruction. If during the Lease Term,
the Premises, Building or Lot, or any substantial part thereof
shall be destroyed by any casualty or taken under color of
public or other authority, this Lease shall terminate at
Landlord's election by written notice given within thirty (30)
days after the casualty or taking has occurred.
In case of
damage to or taking part of the Premises, (a) if the remainder
is insufficient for use of Tenant's purposes, or (b) in case of
such damage or taking if the time needed to do the construction
work necessary to put the Premises or such remainder in proper
condition for use and occupation is reasonably estimated by
Landlord to exceed six (6) months, or (c) Landlord dees not
commence within sixty (60) days after the damage or the
surrender of the part taken, and proceed with reasonable
diligence, to do such work, Tenant's sole right shall be the
option to terminate this Lease, without penalty, by notice given
to Landlord within thirty (30) days after the right to terminate
arises.
In the event of a termination by Landlord or Tenant
hereunder, the Total Monthly Rent shall be apportioned as of the
date of termination.
If in any such case the Lease is not so terminated, a just
proportion of the rent according to the nature and extent of the
injury shall be abated until the Premises (or in case of taking
what may remain thereof), excluding any fixtures or items
installed or paid for by Tenant which Tenant is entitled or
required to remove pursuant hereto, shall have been put by
Landlord into proper condition.
In case of taking which
permanently reduces the area of Tenant's Floor Space, a just
proportion of the Monthly Rent shall be abated for the remainder
of the Lease Term, and Tenant's Share of Operating Expenses and
Tenant's Share of Imposition shall be adjusted as determined by
Landlord.
7.2
Landlord Reserves Compensation.
Landlord reserves all
rights to compensation for damages to he Premises, the Building,
the Lot and the leasehold hereby created, accruing by reason of
exercise of eminent domain or by reason of anything lawfully
done by public authority; provided, however, nothing herein
shall be deemed to give Landlord any interest in or require
Tenant to assign to Landlord any award made to Tenant for the
taking of personal property or fixtures belonging to Tenant and
removable by Tenant on termination of this Lease, for
interruption of or damage to Tenant's business, or Tenant's
moving expense.
ARTICLE VIII
DEFAULT
8.1 Events of Default. The occurrence of any of the following
events shall constitute an event of default on the part of
Tenant:
a)

Vacation or abandonment of the Premises;
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b)
Failure to pay any installment of Total Monthly Rent or
other monies due and payable hereunder;
c) Default in the performance of any of Tenant's covenants, or
obligations hereunder, said default (except default in the
payment of any installment of Total Monthly Rent, or other
monies) continuing for thirty (30) days after written notice
thereof from Landlord to Tenant;
d)

A general assignment by Tenant for the benefit of creditors;

e) The filing of a voluntary petition in bankruptcy by Tenant,
the filing of a voluntary petition for an arrangement, the
filing of a petition voluntary or involuntary, for
reorganization, or the filing of an involuntary petition by
Tenant's creditors, said involuntary petition remaining
undischarged for a period sixty (60) days;
f) Receivership, attachment, or other seizure of substantially
all of Tenant's assets or the Premises, such attachment or other
seizure remaining undismissed or undischarged for a period of
sixty (60) days after the levy thereof.
8.2 Landlord's Remedies, a) Damages. In the event'of any such
default by Tenant, then in addition to any other remedies
available to Landlord at law or in equity, Landlord shall have
the immediate option to terminate this Lease and all rights of
Tenant hereunder by giving written notice of such intention to
terminate.
In the event that Landlord shall elect to so
terminate this lease then Landlord may recover from Tenant:
(i) the worth at the time of award of any unpaid rent which had
been earned at the time of such termination; plus
(ii) the worth at the time of award of the amount by which the
unpaid rent which would have been earned after termination until
the time of award exceeds the amount of such rental loss Tenant
proves could have been reasonably avoided; plus
(iii) the worth at the time of award of the amount by which the
unpaid rent for the balance of the term after the time of award
exceeds the amount of such rental loss that Tenant proves could
be reasonably avoided; plus
(iv) any other amount necessary to compensate Landlord for all
the detriment caused by Tenant's failure to perform his
obligations under this Lease or which in the ordinary course of
things would be likely to result therefrom; plus
(v) such reasonable attorneys1 fees incurred by Landlord as a
result of such default, and costs in the event suit is filed by
Landlord to enforce such remedy including, but not limited to
the costs incurred by Landlord in releasing the premises for
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the balance of the Lease Term.
(vi) at Landlord's election, such other amounts in addition to
or in lieu of the foregoing as may be permitted from time to
time by applicable law.
The term "Rent11, as used herein, shall be deemed to be and to
mean the Total Monthly Rent and all other sums required to be
paid by Tenant pursuant to the terms of this Lease. As used in
subparagraphs (i) and (ii) above, the "worth at the time of
award" is computed by allowing interest as the rate of fifteen
percent (15%) per annum on each amount due from the date due
until paid. As used in subparagraph (iii) above, the "worth at
the time of award" is computed by discounting such amount at
the discount rate of the Federal Reserve Bank of San Francisco
at the time of award, plus one percent (1%) .
b)
Re-entry.
In the event of any such default by Tenant,
Landlord shall also have the right, with or without terminating
this Lease, to re-enter the Premises and remove all persons and
property from the Premises; such property may be removed and
stored in a public warehouse or elsewhere at the cost and for
the account of Tenant.
c) Election. In the event of the vacation or abandonment f the
Premises by Tenant or in the event that Landlord shall elect to
re-enter as provided in paragraph (b) above or shall take
possession of the Premises pursuant to legal proceeding or
pursuant to any notice provided by law, then if Landlord does
not elect to terminate this Lease as provided in paragraph (a)
above, then Landlord may from time to time, without terminating
this Lease, either recover all rental as it becomes due or
relet the Premises or any part thereof for such term or terms
and at such rental or rentals and upon such other terms and
conditions as Landlord in its sole discretion may deem advisable
with the right to make alterations and repairs to the Premises.
In the event that Landlord shall so elect to relet, then rentals
received by Landlord, from such re-letting shall be applied;
first, to reasonable attorneys1 fees and costs incurred by
Landlord, as a result of such default, remedies, second to the
payment of any indebtedness other than rent due hereunder from
Tenant to Landlord; third, to the payment of any cost of such
re-letting; fourth, to the payment of the cost of any
alterations and repairs to the Premises; fifth, to the payment
of the rent due and unpaid hereunder; and the residue, if any,
shall be held by Landlord and applied in payment of future rent
as the same may become due and payable hereunder. Should that
portion of such rentals received from such re-letting during any
month, which is applied by the payment of rent hereunder, be
less than the rent payable during the month by Tenant hereunder,
then Tenant shall pay such deficiency to Landlord. Such
deficiency shall be calculated and paid monthly. Tenant shall
also pay to Landlord, as soon as ascertained, any costs and
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expenses incurred by Landlord in such re-letting or in making
such alterations and repairs not covered by the rentals received
from such re-letting•
(d) Termination.
No re-entry or taking possession of the
Premises by Landlord pursuant to this Article shall be construed
as an election to terminate this Lease unless a written notice
of such intention be given by Landlord or unless the termination
thereof be decreed by a court of competent jurisdiction.
Notwithstanding any re-letting without termination by Landlord
because of any default by Tenant, Landlord may at any time after
such re-letting elect to terminate this Lease for any such
default•
8.3 Right to Cure. In addition to the foregoing remedies and
so long as this Lease is not terminated, Landlord shall have the
right but not the obligation to remedy any default of Tenant and
to add to the Total Monthly Rent payable hereunder all of
Landlord's reasonable costs in so doing, with interest at the
rate of fifteen percent (15%) per annum from the date of such
expenditure until the same is repaid.
8.4 Remedies Cumulative. The rights, privileges, elections and
remedies of Landlord is this Article VIII are cumulative and not
alternative, to the extent permitted by law and except as
otherwise provided herein.
ARTICLE IX
MISCELLANEOUS
9.1 Holding Over. Should Tenant, or any of its successors in
interest, hold over the Premises, or any part thereof, after the
expiration of the Lease Term, unless otherwise agreed in writing
such holding over shall constitute and be construed as tenancy
from month to month only, at a rent equal to the Total Monthly
Rent, plus fifty percent (50%). The inclusion of the preceding
sentence shall not be construed as Landlord's permission for
Tenant to hold over.
9.2
Surrender.
Upon the expiration of the Term or early
termination thereon, Tenant shall promptly surrender the
Premises in good and clean condition, and remove any signs,
fixtures, or equipment and improvements to be removed by Tenant
as provided in Sections 4.2 and 6.7 hereof.
9.3
Notices. Whenever any notice, approval, consent, request
or election is given or made pursuant to this Lease it shall be
in writing sent by certified mail, return receipt requested or
registered mail, or it shall be delivered personally.
Notices and payments shall be addressed to Landlord's address or
at such other address as may have been specified by prior
notice.
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9.4
Successors and Assigns • The obligations of this Lease
shall run with the land, and this Lease shall be binding upon
and inure to the benefit of the parties hereto and their
respective successors and assigns, except that only the Landlord
named herein shall be liable for obligations accruing before the
beginning of the Lease Term, and thereafter each successive
owner of the Premises shall be liable only for obligations
accruing during the period of its ownership, said liability
terminating upon termination of such ownership and passing to
the successor in ownership.
9.5
Limitation of Landlord's Liability.
The obligations of
Landlord under this Lease do not constitute personal obligations
of the individual parties, directors, officers, or shareholders
of Landlord, or its successors or assigns, and Tenant shall
look solely to the real estate that is the subject of this Lease
and to no other assets of the Landlord, or its successors or
assigns, for satisfaction of any liability in respect of this
Lease and will not seek recourse against the individual
parties, directors, officers or shareholders of Landlord, or its
successors or assigns, or any of their personal assets for such
satisfaction.
9.6 No Waiver. The failure of Landlord or of Tenant to seek
redress for violation, or to insist upon the strict performance
of any covenant or condition of this Lease, shall not be deemed
a waiver of such violation nor prevent a subsequent act,
which would have originally constituted a violation, from having
all the force and effect of an original violation. The receipt
by Landlord of Total Monthly Rent, or other monies due hereunder
with knowledge of the breach of any covenant of this
Lease shall not be deemed a waiver of such breach.
9.7 Attornment. Tenant shall, in the event Landlord sells the
Premises, Building or Lot or any proceedings are brought for the
foreclosure of, or in the event of exercise of the power of sale
under, any mortgage or deed of trust made by the Landlord, its
successors or assigns, encumbering the Premises, Building or
Lot, or any part thereof, or in the event of termination of the
Ground Lease, if any, and if so requested, attorn to the
purchaser upon such foreclosure sale, and recognize such
purchaser as the Landlord under this Lease.
9.8
Subordination.
The rights hereunder are and shall be
subject and subordinate to the lien of any mortgage or
mortgages, or the lien resulting from any other method of
financing or refinancing, now or hereafter in force against the
Premises, Building or Lot, and to all advances made, or
hereafter to be made upon the security thereof, provided,
however, that notwithstanding such subordination, so long as the
Tenant herein is not in default under any of the terms,
covenants and conditions of this Lease, neither this Lease nor
any of the rights of Tenant hereunder shall be terminated or
subject to termination by any trustee's sale or by any
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proceeding or action in foreclosure.
If requested, Tenant
agrees to execute whatever documentation may be required to
further effect the provisions of this Section.
9.9
Agency Disclosure: At the signing of this Agreement the
listing agent,
represents ( )
Landlord ( ) Tenant, and the selling agent,
represents ( ) Landlord ( ) Tenant. Landlord and
Tenant confirm that prior to signing this Agreement, written
disclosure of the agency relationship(s) was provided to

him/her./^,
{f&f Landlord's i n i t i a l s
)
)

(

) Tenant's initials

IN WITNESS WHEREOF, the parties hereto have executed one or more
copies of this Lease on the day and year first above written.
The following are attached hereto and incorporated herein by
reference:
EXHIBIT "A" - SIGN CRITERIA
EXHIBIT "B" - ADDENDUM

"LANDLORP"
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"TENANT11

E X H I B I T

"A"

SIGN CRITERIA
TEMPEST INDUSTRIAL PARK
SALT LAKE CITY, UTAH
SIGN CRITERIA
This criteria has been established for the purpose of
maintaining the overall appearance of Tempest Park. Conformance
will be strictly enforced. Any sign installed without approval
of the LANDLORD will be brought into conformity at the expense
of the Tenant.
A,

GENERAL REQUIREMENTS

Tenant shall be required to pay for a sign on the Building
billboard located on the Building and facing 3200 West Street.
This sign shall conform to general overall appearance of the
billboard.
Rental unit numbers are pre-assigned on this
billboard, thereby dictating the size and location of each
rental units placement on the billboard. Landlord shall control
preparation and installation of signs.
2.
Tenant may purchase and install on the building facade a
sign for his individual rental unit.
RENTAL UNIT SIGN REQUIREMENTS:
a)

No electrical or audible signs are permitted.

b) Dimensions, overall size, of sign shall be no longer than 2
feet high and 4 feet wide.
c) Variations in size may be requested and approved depending
upon size to and/or location of the Premises.
d) Style, color and general overall design shall coincide with
the general style of the park.
e) Formed letter signs may be attached directly to the facade
or to a background board, the background board not exceeding the
overall dimension requirement. However, flat painted type signs
may not be applied directly to the facade.
f) Prior to installation of any sign approval must be obtained
from the Landlord, Tenant having submitted a sketch of the
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proposed sign indicating dimensions,
location of attachment to the building.

color

and

method

and

g) Removal of signs shall be at Tenant's expense. Any mounting
holes must be filled in with silicone sealant.

LANDLORD:

COMMERCE PROPERTY-MANAGEMENT

n n m m p r r p Properties Inc

TENANT:

-y^CTT^^^y^J^

ADDENDUM TO LEASE DATED
The security deposit shall not be used as the last month's rent,
however, it shall be refunded to the Tenant upon vacating the
building and leaving the building in a rentable condition.
Should the building require repair and cleanup when Tenant
vacates, the Landlord shall cause the building to be repaired
and cleaned up, and such costs shall be deducted from the
security deposit.

LANDLORD:

COMMERCE PROPERTY MANAGEMENT
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TENANT:
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OF

THIS RENEWAL AGREEMENT dated the

L E A S E

] ] thday of

March

_8 is a rider to and fcrms a part of the original Lease dated the
h day of

March

, 1 9 _ £ ^ between
, Landlord, and

£7..

IWftfflrF^^

DELTA GE0TECHN1CAL CONSULTANTS

, Tenant, for the premises at:

NC.

137 West

0 South, Salt Lake City, Utah

The Lease is hereby extended for an additional term of
e (1) year

commencing the

8and ending the

9th

lOthday of March

day of

March

AL RATE during this period shall be
o/lOO * * * * * * * * * * * * *

,
, 19 89 and the

Seven Hundred Forty and

dollars ($ 740.00 ) per month,

All other covenants and conditions of the Lease shall remain in
3t,

and no covenant or condition <5f the lease shall be deemed

sd by any action or non-action in the past.
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CERTIFICATE OF SERVICE
I hereby certify that on this

day of January, 1994,

two true and correct copies of the foregoing BRIEF OF APPELLANT
were mailed, first-class postage prepaid, to the following:
Cameron M, Hancock
Julia M, Houser
Ray, Quinney & Nebeker
79 South Main Street
P. 0. Box 45385
Salt Lake City, Utah 84145-0385
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